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RECENT IMPORTANT DECISIONS 607 

Union Tel. Co., 156 N. Y. 75, 66 Am. St. Rep. 537; Grace & H. Co. v. Probst, 
208 111. 147, 70 N. E. 12; Johnson v. Boston, 118 Mass. 114; TTwr Eton, 73 C. 
C. A. 467, 142 Fed. 367. As these cases show, and as the court in the principal 
case recognizes, there is a distinction which must be carefully drawn "between 
authoritative direction and control, and mere suggestion as to details or neces- 
sary cooperation, where the work furnished is part of a larger undertaking." 
While the question was largely one of fact the court in the principal case 
followed well-established authority in reaching the conclusions it did. 
Keiley v. The Allianca, 44 Fed. 97; McLauchlan v. Peveral S. Co., 33 Sc. I,. 
Rep. 634; Cliff e v. Pacific Mail S. S. Co., 81 Fed. 809; Sanford v. Standard 
Oil Co., 118 N. Y. 571, 16 Am. St. Rep. 787; The Victoria, 69 Fed. 160; The 
City of San Antonio, 75 C. C. A. 27, 143 Fed. 955. 

Master and Servant — Injuries to Third Persons — Duai, Relation — 
Proximate Cause. — A child 4^4 years old was carried by her mother into 
the seed room of an oil mill, the management and control of which was 
intrusted to the child's father. She was permitted to wander about over the 
seed room, and among the machinery, and as a result she suffered severe 
bodily injury. In an action by the infant by her next friend for injuries sus- 
tained, held, that the father being present as the representative of the com- 
pany, and in control of the seed room for and on behalf of the company, 
owed the child the duty of protecting her from danger; the parental 
duty was merely accentuated and defendant was liable for the injury. Poteet 
v. Blossom Oil & Cotton Co., (1909), — Tex. Civ App. — , 115 S. W. 289. 

This case is apparently one of first impression in this country. The doc- 
trine of imputing the negligence of the parent to the infant has been expressly 
denied in this jurisdiction. Railway v. Moore, 59 Tex. 64, 46 Am. Rep. 265; 
Railway v. Fletcher, 6 Tex. Civ. App. 736, 26 S. W. 446. Hence while recog- 
nizing this doctrine the appellee does not seek to invoke it, but contends that 
there being no affirmative or personal acts of negligence shown on the part 
of the company, the negligence of the parents in bringing the child to the 
premises and not looking after it, would be the sole proximate cause of the 
injury, thereby exonerating appellee from liability. The court, however, 
observed in rendering the decision that there is no valid reason why the 
doctrine of respondeat superior should not apply; adding that the corpora- 
tion was constructively present through its representative, and that a person 
may combine within himself a dual relation or capacity ; the responsibility of 
the particular principal for the agent's wrongful acts being on the ground 
that his acts or omissions are within the powers of his agency and the proxi- 
mate cause of the injury. Ferguson v. The Columbus & Rome Ry., 75 Ga. 
637, is a case similar to the principal case; the brother of the infant in this 
Georgia case was on duty in the father's stead at the time of the accident. 
The holding was to the effect that the fact of the little girl being sent to the 
defendant's yard by her mother, to carry breakfast to an older brother who 
was left there to protect the property of the company from depredation and 
injury, does not necessarily show that she was voluntarily placed in a situa- 



608 MICHIGAN LAW REVIEW 

tion of peril; nor could such a conclusion be drawn from the knowledge of 
her father that she had been sent there on the errand above mentioned. Even 
though the son did represent the father who was a representative of the cor- 
poration in this latter case, there are other facts and circumstances that 
would not justify a finding of a dual relation. 

Monopolies — Right to Recover on Monopolistic Contract. — The plain- 
tiff is a corporation composed of nearly all the manufacturers of wall paper 
in the United States. Under the agreement forming the combination the 
plaintiff was enpowered to fix the prices at which goods were to be sold, and 
to compel jobbers to buy at such prices. In pursuance of this purpose the 
defendant, a jobbing house, and practically all other jobbers were forced to 
sign contracts binding themselves to buy paper only from the plaintiff and at 
the rates fixed. TRe defendant refused to pay for a quantity of paper so 
ordered and used. Upon an action for goods sold and delivered, held, (Mr. 
Justice Moody, Mr. Justice Brewer, Mr. Justice White and Mr. Justice Peck- 
ham, dissenting), that a recovery could not be had. Continental Wall Paper 
Company v. Louis Voight & Sons Company, (1909), 29 Sup. Ct. 280. 

The majority opinion is based upon the ground that the plaintiff exists in 
violation of the Sherman anti-trust law of July 2, 1890, (26 Stat, at L. 209, 
chap. 647, U. S. Comp. Stat. 1901, p. 3200), and for the court to give judgment 
in its favor in this action would be to lend judicial aid toward making effective 
the illegal agreements that constituted the illegal combination. Connolly v. 
Union Sewer Pipe Co., 184 U. S. 54°. 22 Sup. Ct. 431, a leading case in the 
same court and based on similar facts, is distinguished on the ground that in 
the latter case the defendant was wholly a stranger to the illegal combination 
and had nothing to do with the original agreement, and could not be heard 
to refuse payment solely upon the theory that the plaintiff was illegal in char- 
acter. In considering a transaction of this nature, all the circumstances may 
be reviewed and the original contract taken into account as forming a part 
of the nature of the contract sued upon. Swift & Co. v. United States, 196 
U. S. 37s; 25 Sup. Ct. 276; Aikens v. Wisconsin, 195 U. S. 194, 25 Sup. Ct. 3; 
E- Bement & Sons v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747 ; 
Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301. Mr. Justice Moody, for the 
minority, holds that the original contract had nothing to do with the question 
under consideration, that the whole business here concerned was done by later 
acts, and that the illegal character of the plaintiff did not warrant the defend- 
ant in professing to buy its goods and then refusing to pay for them. Despite 
the attempted distinction in the main opinion, Connelly v. The Pipe Co., supra, 
is practically overruled. Chattanooga Foundry & Pipe Works v. Atlanta, 
203 U. S. 390, 27 Sup. Ct. 65, too, seems to enunciate a contrary doctrine. 
In the case of Monongahela Nat. Bank v. Stephens, in U. S. 197, and again 
in the recent case of Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 
426, 27 Sup. Ct. 350, the rule was laid down that the statutory remedy is 
exclusive. As brought out by Mr. Justice Brewer in a separate opinion in 



